IN THE SUPREME COURT OF MISSISS PPI

NO. 2000-CT-00407-SCT

PATRICK JONES

V.

STATE OF MISSISSIPPI

ON WRIT OF CERTIORARI

DATE OF JUDGMENT: 12/14/1999

TRIAL JUDGE HON. KENNETH L. THOMAS

COURT FROM WHICH APPEALED: BOLIVAR COUNTY CIRCUIT COURT

ATTORNEY FOR APPELLANT: RAYMOND L. WONG

ATTORNEYSFOR APPELLEE: OFHFICE OF THE ATTORNEY GENERAL BY:
DEWITT T. ALLRED, IlI

DISTRICT ATTORNEY: LAURENCEY. MELLEN

NATURE OF THE CASE CRIMINAL - FELONY

DISPOSTION: AFFIRMED - 10/30/2003

MOTION FOR REHEARING FHLED:

MANDATE ISSUED:

EN BANC.

SMITH, PRESIDING JUSTICE, FOR THE COURT:
1.  Patrick Jones was indicted on one count of vehicular homicide in Balivar County Circuit Court.
Jones was accusad of causing an automobile acadent while under theinfluence of cocainewhich resulted
inthe deeth of EmmaPowell. Joneswas convicted and received asentence of twenty yearswith fiveyears
suspended.  Jones gppeded, and the goped was assigned to the Court of Appedswhich affirmed. Jones
v. State, 2003 WL 21005836 (Miss. Ct. App. 2003). This Court granted certiorari to congder the

goplication of the phyddan-patient privilege in aiimind cases and the possible evidentiary implication of



standards for hospitds and medica personnd involved in drug testing of petients. 852 So. 2d 577 (Miss

2003). After due congderation, we find no error in the judgment of the Court of Appeds and afirm.
FACTS

2.  Thisgaement of factsistaken from the opinion of the Court of Appeds

While driving hisloaded tractor traller rig dong Highway 61 North, just south of Shaw,
Jones callided with Emma Powd's automobile. More spedificdly, Jones sruck Powel's
vehide from the rear asthey were bath procesding north in the outsde lane of Highway
61 North which, & the point of impact, isafour-lane highway. At thetime of the callison,
the weether was dear. There were no obgructions blocking the view of northbound
motorigs Therewere no skid marksindicating thet Jones hed gpplied hisbrakes prior to
impact. However, there were skid marks from Powd|'s vehide, goparently caused by the
weght of Jonestruck resing ontherear of her car while, a the sametime, pushing her car
down the road. Powdl and Jones were bath injured and trangported to the Bolivar
Medicd Center. Powd| later died asaresult of the injuries she recaived.

Sargeant Bob McFadden with the Missssppi Highway Patrol's Traffic Enforcement
Dividon investigated the accident. After Powdl was pronounced dead, McFadden
adminigtered abreath test to Jones. Thistest was negativefor dcohal, and McFadden did
not request thet aurine analysis be performed on Jones

Although McFadden did not request that a urine andyd's be administered to Jones, one
was administered by hospita personnd asapart of the diagnodtic trestment administered
to Jones. Clint Robinson, an emergency room registered nurse, retrieved the urine sample
from Jones, and Betty Cooper, a medicd technologist with Bolivar Medicd Center,
falowing hospitd procedures, performed the andysis on Joness urine. This andyss
determined that Jones had cocaine in hissystem. Theresults of Cooper'scocaineandyss
were confirmed, pursuant to Sandard hospita policy, by MemphisPathology Laboratories
(MPL). However, no one from MPL tedtified. Over peragent objection from Jones, the
trid court admitted the results of the urine andyss, performed by Coaoper, and the
confirmetion report performed by MPL.

Jonesv. State, 2003 WL 21005836, a * 1 (footnote omitted).
13.  Jones was convicted of vehicular homicide and was sentenced to twenty years, with five years
suspended.  Jones gopeded his conviction and sentence, arguing that the dreuit court hed admitted the

results of his urindyss in violation of the physdan-patient privilege and without mesting the Satutory



requirements for admission contained in Miss. Code Ann. 8 63-11-19 (Supp. 2003). The Court of
Appedss rdected this argument, gating: (1) the results of Joness urindys's were not protected by the
physdan-patient privilege (2) the requirements of 8 63-11-19 did not per se exdude the evidence in
question; (3) admisson of the evidence should be based on a gandard of reasonableness; and (4) while
the admission of the report from Memphis Pathology Lab was improper based on hearsay and violation
of theright of confrontation, but this error was harmless.

DISCUSSION

l. WHETHER THE PHYSICIAN-PATIENT PRIVILEGE WAS
APPLICABLE.

4. Jonesarguesfirg that the Court of Appeds erred in finding thet the results of his urindysis were
not protected from disd osure by the physidan-patient privilege. Theprivilegemay befound a Miss Code
Am. §13-1-21(1) (Rev. 2002) and Missssppi Rule of Evidence 503. None of the exceptionsfound in
Rule 503 are gpplicable here,

5.  This Court has dated that the physdan-patient privilege gopliesin crimind cases. Hopkins v.
State, 799 So0.2d 874 (Miss. 2001); State v. Baptist Mem’| Hosp.-Golden Triangle, 726 So.2d
554 (Miss. 1999); Cotton v. State, 675 S0.2d 308 (Miss. 1996); Ashley v. State, 423 So.2d 1311
(Miss. 1982). However, these cases are diginguishable on thair factsfrom Joness Stuation. In Ashley,
the privilege was waved when Adhley falled to timdy olgject. In Cotton, theprivilegein question wasnot
Cotton's, but awitnesss. In Baptist Mem’|, there was a Satutory excegption to the privilege, and in
Hopkins, the defendant waived the privilege. In this case the evidence in question came under the
physdan-patient privilege, and there was no walver and no datutory exception. The Court of Appeds

noted that without the urinalyd sresultstherewas no evidence of cocainein Jonesssysem. Citing Bapti st



Mem'|, the Court of Appeds found that "to ensure the proper adminidration of judtice, the medicd
records regarding the analyss of Joness urine specimen mugt be removed from the protection of the
physdan-patient privilege" Jones, 2003 WL 21005836, a *4 (120). A defendant inacrimind case
may not rey on this privilege to exdude incriminating evidence.  This Court, ating cases from other
jurisdictions, meadethissame paint numeroustimesin Baptist Mem'’ |, 726 So.2d at 559, 560, Sating that
"[w]here thereis an invedtigation into a serious and/or dangerous feony, public policy mugt overide the
rights of an individud," and thet the physician-patient privilege would not be usad asa"dosk for acrime.”
Thisissueiswithout merit.

. WHETHERMISS.CODE ANN. 863-11-191 SAN EXCLUSIONARY
RULE.

6.  Miss Code Ann. § 63-11-19 Satesin part:

A chamicd andydsdf the person's breath, blood or urine, to be consdered vaid under
the provisons of this section, shdl have been performed according to methods gpproved
by the State Crime Laboraiory crested pursuat to Section 45-1-17 and the
Commissoner of Public Safety and performed by anindividud possessng avaid permit
issued by the State Crime Laboratory for meking such andyss. The Staie Crime
Laboratory and the Commissoner of Public Safety are authorized to gpprove stisfectory
techniques or methods, to ascartain the qudifications and competence of individuas to
conduct such andyses, and to issue permits which shdl be subject to terminetion or
revocationat the discretion of the State Crime L aboratory. . . The State Crime Laboratory
shdl make periodic, but not lessfrequently then quarterly, tests of the methods, machines
or devices usad in making chemicd andyds of aperson's bregth as shdl be necessary to
endure the accuracy thereof, and shdl issue its certificate to verify the accuracy of same.

7. Jones argues that the chemica andyss of his urine gpecimen was not performed according to
methods approved by the State Crime Laboratory and the Commissioner of Public Sefety, and thet Betty
Cooper did not possessapermit issued by the State Crime Laboratory. Jones seeksto have 8§ 63-11-19

used asarule of evidence, where noncompliance resuitsin exdusion of the evidence



8.  The Court of Appeds noted Johnston v. State, 567 So.2d 237 (Miss. 1990), where we
reversed aconviction for DUI because therewas no evidence in the record to establish thet the intoxilyzer
meachine had been cdibrated within the time period required by 8§ 63-11-19.  The Court of Appeds
correctly diginguished Johnston becauseit dedt with accuracy of intoxilyzer machines, and aso Sated
that
we do not reed Johnston to say thet the resullt of achemica andyssof aperson'sblood
inadmissbleif it isnot done by apermittee of the State Crime Laboratory in accordance
withmethods gpproved by the State Crime Laboratory. For sure, such an andysswould
not be deemed as vdid as one parformed by a permittee in accordance with methods
gpproved by the State Crime Laboratory. In such cases, the procedures used in the
andyds mud passatest of reasonableness.
Jonesv. State, 2003 WL 21005836, at *6 (1 25).
9.  TheCourt of AppedsthendtedCutchensv. State, 310 So.2d 273 (Miss. 1975), languagefrom
Miss Code Ann. 863-11-39(2), whichwasrepedled in 1991, andSchmer ber v. California, 384 U.S.
757,86 SCt. 1826, 16 L. Ed.2d 908 (1966), to find that admission of the evidencein question should be
viewed under areasonablenessstandard. Finding thet thesandard wasmet, the Court of Apped saffirmed
the admission of the urindysis reaults
110. Wecondudethat §63-11-19isnat aruleof evidence and evidence otherwise admissblewill not
be exduded because of falure to comply withits requirements. Johnston v. State isdiginguisheble as
it dedlt with an intoxilyzer, which must betested at least quarterly by the State Crime Lab under § 63-11-
19, and not hospital procedures and personnd, asinthiscase. Thisissueis without merit.

CONCLUSON

111.  Wefind thet the physdanpatient privilege may not beused to exdudeincriminating drug andyss

results discovered asaresult of diagnodtic trestment. Wefind that Miss. Code Ann. 8 63-11-19isnot a



rue of evidenceand will not exdude otherwise admissible evidence because of afalureto comply withthe
datute srequirements. Accordingly, we afirm the judgment of the Court of Appeds which efirmed the
crcuit court’ s judgment.
12. AFFIRMED.

PITTMAN, CJ.,, WALLER, COBB, EASLEY AND CARLSON, JJ., CONCUR.

GRAVES, J., CONCURS IN RESULT ONLY. McRAE, P.J., DISSENTS WITHOUT
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.



